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1.0  Reason for Committee Referral 
 
Red Card: Cllr Barrett - exceptional level of public interest 
 
 
2.0 The Site and Surroundings  
 
2.1 The application site is located to the northwest of a residential property known as 
Dolphins.  The rear garden of Dolphins extends to the northwest and is intercepted by a 
raised ground which forms a public right of way (PROW) across the site. Beyond the 
PROW to the northwest is a further area of land covered in grass and vegetation to the 
boundary with the footpath.  This land is open to the foreshore, to the northwest side, and 
there is an existing timber outbuilding located on this section of land.   
 
3.0 The Proposal  
 
3.1 This application proposes a 1m wide pedestrian tunnel connecting the garden to the 
foreshore land and underneath the PROW. The tunnel would provide a direct pathway for 
the occupants of Dolphins to have access from their garden to the land adjoining the 
foreshore (also within the applicant’s ownership) which is in residential use, in connection 
with Dolphins. 
 
4.0   History 
 
 

04/00612/DOM PER Demolition of existing conservatory.  
Construction of new conservatory to side of 
house, conversion of existing outbuilding with 
covered link to new conservatory. 

 
18/00623/DINPP PPREQ Steps down through garden to 1.5m long tunnel 

beneath footpath, then rising through another 
set of steps to the foreshore section of the 
garden. 

 
18/00624/PREHH PRE Steps down through garden to 1.5m long tunnel 

beneath footpath, then rising through another 
set of steps to the foreshore garden. 

 
5.0  Constraints 
 

Listed Building No 

Conservation Area No 

Countryside Yes 

AONB Yes 

Tree Preservation Order No 

EA Flood Zone  

- Flood Zone 2 Adjacent 



 

 

- Flood Zone 3 Adjacent 

Historic Parks and 
Gardens 

No 

Special Protection Area Adjacent  

SSSI Adjacent 

Ramsar Adjacent 

Coastal Footpath Yes 

 
6.0  Representations and Consultations 
 
6.1 Parish Council 
 
22/01/2019 
 
Further to my email of 22/1/19 the Council would like to add that paras 174 and 175 of the 
NPPF together with  CDC's  own Local Plan policies (both adopted and emerging) -  all  
protect these sites and are material when looking at the application.  This material 
evidence should be added to the Parish Councils objection statements and provide your 
reasons for refusal. 
 
22/01/2019 
 
Following the Parish Council objection to the proposed tunnel onto the foreshore from the 
garden of Dolphins in Rookwood Lane, we understand that the District Council has now 
accepted that the foreshore is either part of the SPA (as the citation for the designation 
would suggest) or in any event is within the zone of influence for the European designated 
site. The Parish Council therefore wishes to make additional representation regarding this 
application and to ask you to reconsider the enforcement case regarding the recreational 
use of the foreshore. 
 
We understand that as a result the applicant has been asked to prepare an Appropriate 
Assessment which is required by the Habitats Regulations if any plan or project is being 
considered which may have a significant effect on the flora or fauna of the European 
designated site.  In some areas of the country, including, the Thames Basin Heaths, areas 
of Dorset and Ashdown Forest all now recognise a zone of influence of five or more 
kilometres around these protected areas so that the Habitats regulations are engaged 
despite the development being a considerable distance away.  This is, in part, because of 
the risk from recreational disturbance, predation and disturbance by domestic dogs and 
cats on the ground nesting birds.  Whilst the ecology of these heathland sites are different 
from the foreshore, the rules protecting them are the same and must be adhered to. 
Whilst the strict tests in the Habitats Regulations have not to date been adhered to by 
Councils whose statutory duty is to protect the European designated sites in Chichester 
Harbour and the rest of the south coast, the rules are just as applicable as they are to 
other areas with the same designations.  As these areas are also all SSSIs they are 
subject to similar protection under the Wildlife and Countryside Act 1981.  These areas 
should be subject to management plans to ensure they are managed in a manner that 
protects their conservation objectives. 



 

 

 
The Habitats Regulations adopt a precautionary approach to the granting of consents, 
before a Council can grant planning permission it has to be satisfied that the proposal, 
either on its own or in combination with other plans or projects,  will not "have an adverse 
effect" either the habitat or the birds that feed, roost or breed there.  This is a very high bar 
as experience has shown that the "in combination" part of the test is almost impossible to 
prove.  The effect is that any proposal that could cause any harm will not be permitted. 
The relevant tests which have to be applied by the Council or Inspector on appeal are set 
out in Regulation 63 which is set out below: 
 
Assessment of implications for European sites and European offshore marine sites 
 
63.—(1) A competent authority, before deciding to undertake, or give any consent, 
permission or other authorisation for, a plan or project which— 
a)is likely to have a significant effect on a European site or a European offshore marine 
site (either alone or in combination with other plans or projects), and 
(b)is not directly connected with or necessary to the management of that site, must make 
an appropriate assessment of the implications of the plan or project for that site in view of 
that site's conservation objectives. 
 
(2) A person applying for any such consent, permission or other authorisation must provide 
such information as the competent authority may reasonably require for the purposes of 
the assessment or to enable it to determine whether an appropriate assessment is 
required. 
 
(3) The competent authority must for the purposes of the assessment consult the 
appropriate nature conservation body and have regard to any representations made by 
that body within such reasonable time as the authority specifies. 
 
(4) It must also, if it considers it appropriate, take the opinion of the general public, and if it 
does so, it must take such steps for that purpose as it considers appropriate. 
 
(5) In the light of the conclusions of the assessment, and subject to regulation 64, the 
competent authority may agree to the plan or project only after having ascertained that it 
will not adversely affect the integrity of the European site or the European offshore marine 
site (as the case may be). 
 
(6) In considering whether a plan or project will adversely affect the integrity of the site, the 
competent authority must have regard to the manner in which it is proposed to be carried 
out or to any conditions or restrictions subject to which it proposes that the consent, 
permission or other authorisation should be given.  
 
There are some exceptions to this rule, but they apply to project of Overriding Public 
Interest (Reg 64).  
 
You will see that the "in combination rule" is set out in Regulation 63(1)(a).  The Parish 
Council is advised that in applying the precautionary principle to a development which will 
undoubtedly cause recreational disturbance and a risk of increase use by domestic 
animals using the tunnel, the test is failed. To grant planning permission would be ultra 
vires and challengeable in the courts. 
 



 

 

The Parish Council does not understand how a proposal such as the tunnel could be 
granted planning permission by the District Council or an Inspector without that decision 
being ultra vires.  
 
The Parish Council is also advised that the District Council has recently closed the 
Enforcement case regarding the land on the foreshore being used for a domestic garden - 
the grass is mown and there is a beach chalet which has changed the use of the land. The 
recreational use including mowing the grass to form a lawn is deemed to cause 
disturbance and the Parish Council respectfully requests that this is looked at again in light 
of the evidence above. 
 
08/12/2018 
 
The Parish Council objects to this application. 
 
The Inset Map 37 for West Wittering shows the boundary of the SSSI, SPA and SAC going 
right up to the coastal path covering the foreshore. Please can the CDC officers confirm 
that the foreshore in front of Dolphins, which is a continuation of the same foreshore 
edging the coastal path is also covered by these designations? This is an important point 
as, if this is (as the Parish Council believes) the case then the Habitats Regulations are 
engaged as are the adopted planning policies protecting these important habitats and 
birds. If the foreshore is so protected then a Habitats Appropriate Assessment is required, 
whereby it needs to be shown that the proposal would not have a significant effect on the 
habitat or the birds. The Parish Council does not believe that this project is one which falls 
within the type that could be acceptable under the terms of the Habitats Regulations and 
therefore must be refused. 
 
Further, if the foreshore is covered by these designations then it does not attract PD rights 
or immunity from enforcement and the dumping of imported soil to create grass and 
change the use of the foreshore to garden would require licence and planning permission. 
The fact that it is within the ownership of Dolphins does not create "garden" as suggested 
by the application. As you know recent changes to this site were the subject of 
Enforcement action. The Parish Council argument regarding the definition of curtilage was 
important here and still relevant and requests that Ms Nicola Golding of CDC is also 
consulted regarding the legal requirement for an HA. 
 
The ecologist for the owner has conceded that there will be some temporary harm to the 
birds but that mitigation will reduce the harm. Since the European Court case of People 
over the Wind it is not acceptable to screen out the need for an appropriate assessment 
with the potential effects of mitigation. The harm to the birds must be assessed on its own. 
 
The ecologist has not considered any long term impacts of the tunnel which will provide a 
new thoroughfare for domestic pets, dogs cats and rodents to gain easy access to the 
foreshore which is not possible at present. There is therefore potential for an increase in 
predation and disturbance. These impacts need to be assessed and any harm to the birds 
and habitat also included in a Habitats Assessment. 
 
Whether the Proposal falls within the designated land or not it is in very close proximity. 
Very recent case law (7th November 2018) relating to an Irish matter, Holohan, Guilfoyle 
and others v An Bord Pleanala from the European Courts has confirmed that proposals on 



 

 

these adjacent sites are of such potential harm to the habitats and birds that they should 
also be subject to a full Habitats Assessment. 
 
The introduction of this tunnel onto the foreshore should be assessed not as a link from 
one part of a residential garden to another, but a new link from residential land to 
foreshore and all the risks to the birds should be fully assessed. 
 
Further, the site is in the AONB. 
 
The Parish Council would be happy to meet with you to explain its objections further with 
Cllr Barrett. 
 
Natural England 
 
23/01/2019 
 
No objection – subject to appropriate mitigation being secured. In our previous letter dated 
9 January 2019, Natural England stated that the proposal would result in a small area of 
loss of Chichester Harbour SSSI (and overlapping internationally designated sites). 
Following this, the applicant supplied further information, and I understand that you have 
been able to check the measurements on a map. Based on this, Natural England is 
satisfied that the proposal would not, in fact, lead to the direct loss of any designated 
nature conservation sites. For the avoidance of doubt, Natural England’s other comments 
on this proposal remain, ie that mitigation measures are necessary to avoid impacts on the 
adjacent designated sites during construction. Therefore, a Construction Environmental 
Management Plan, including measures to minimise dust, noise and visual disturbance, silt 
and water quality impact, should be secured. 
 
Natural England does not wish to provide detailed comment on impacts on the Chichester 
Harbour AONB, however, this should not be taken as implying that there are no impacts. 
We recommend taking the advice of the Chichester Harbour Conservancy as they will 
have more detailed knowledge of the site and its wider setting. 
 
09/01/2019 
 
Apologies for taking longer than I'd intended to respond to this one - the issue of the 
designated site boundary took longer to sort out as I needed to check with colleagues. The 
MAGIC map has the correct boundary, so there will be a small loss. But as stated in the 
attached letter, we don't think this will lead to an adverse impact. However, this will still 
have to go through an Appropriate Assessment - due to the loss, and the fact that 
mitigation measures are proposed to avoid construction impacts. 
 
6.2 CDC Environment Officer 
 
30/10/2019 
 
Due to the location to Chichester and Langstone Harbour SPA as detailed within the 
Preliminary Ecological Appraisal Survey (Sept 2018) considerations for dust, fencing, 
noise, lighting, and chemical and fuel storage. We are satisfied that the recommendations 
made within table 7 of the Preliminary Ecological Appraisal Survey (Sept 2018) for each of 
these issues is suitable and a condition should be used to ensure these take place.  



 

 

 
Overwintering birds 
Due to the risk of disturbance to overwintering birds, construction works must avoid the 
winter months (October ' Feb) to ensure they are not disturbed by any increase in noise 
and dust.  
 
Nesting Birds 
Due to requirement to avoid the winter months because of the over wintering birds, there 
may be a need to undertake vegetation clearance during the bird nesting season (1st 
March - 1st October). If works are required during this time an ecologist will need to check 
to ensure there are no nesting birds present on the site before any works take place (max 
24 hours prior to any works commencing). 
 
6.3 Chichester Harbour Conservancy 
 
Objection: would allow passage of wildlife onto the beach which has SPA designation and 
thus have potential to disturb birds nesting on the ground. 
 
Members also resolved that were the council minded to grant planning permission, this 
should be subject to 
 
(1) Any pump being fitted to drain the tunnel of surface water run-off to be silent to 

preserve the tranquillity of the area; and, 
 

(2) That the structural integrity of the public footpath is not compromised, that the public 
footpath remains open during the works.  The method statement and 
recommendations of the ecological report shall be fully observed.  And also that the 
applicant enters into a planning legal agreement to assume liability for any substantial 
defect resulting to the public footpath from failure of the structural support to the 
proposed tunnel, including a regular (at least annual) inspection regime, the results of 
which to be reported to the Chichester District Council and West Sussex County 
Council, with any identified defect to the repaired within an agreed timescale. 

 
6.4 Environment Agency 
 
07/11/2018 
 
We have no objection to the proposed development as submitted. 
 
Advice to Applicant  
 
We recommend that the owner/occupants sign up to the Environment Agency Flood 
Warning Service and have a flood evacuation plan.  
 
Please note that it is not our role to assess any details on flood evacuation or emergency 
plans, as we do not carry out these roles during a flood. Our involvement with this 
development during an emergency will be limited to delivering flood warnings to 
occupants/ users covered by our flood warning network. 
  
 
 



 

 

07/11/2018 
 
Thank you for the your clarifying advice below. In light of this and after talking to our 
flooding specialists we have no comments to make, and in fact we do not require an FRA. 
We recommend that you check with the Lead Local Flood Authority (West Sussex County 
Council) as groundwater flooding is within their remit.  The only advice we would offer the 
applicant is to sign up to our flood warning system. 
 
05/11/2018 
 
Thank you for consulting the Environment Agency on the above application. 
We are unable to see a Flood Risk Assessment (FRA) in the documents available online. 
If one has been submitted, please can you make it available to us within 7 days. Please 
note that if the FRA is not made available to us within one week we will object due to lack 
of FRA. Please re-consult us once it is available. 
 
6.5 CDC Land and Coastal Drainage Officer 
 
Thank you for consulting us. We have the following observations and advisory comments: 
 
-The proposed tunnel base is located approximately 1m below ground water levels, it is 
likely the tunnel will fill with groundwater, especially during winter months. 
 
-Rain water will also get within the tunnel. 
-It appears unlikely from the flood map for planning that coastal inundation will occur. 
-Consideration should be given to either keeping the tunnel water tight or provision of 
some form of positive drainage, i.e. french drains and pumps. 
 
6.6 WSCC Public Right of Way 
 
19/12/2018 
 
The applicant has been in contact as requested with our Engineers and PROW is now in a 
position to remove its holding objection. The removal of our holding objection is subject to 
the applicant meeting the following requirements. 
 
Subject to the planning application being given consent, Technical Approval is required 
from the County Council as the Highway Authority, as the works directly affect a public 
right of way/highway. The applicant must ensure a detailed design is submitted to our 
Highway Structures Engineers for their approval before any works take place. Meetings 
with our Engineers and the applicants' contractor and/or designer to discuss the design 
may be required. 
 
In order to protect the right of way and the County Councils maintenance liability into the 
future, we require a legal agreement with the current landowner which is also tied to any 
future property successors covering liability. Work will start on the legal agreement once 
the applicant's technical specification has satisfied our Engineers. 
 
 
 
 



 

 

28/11/2018 
 
Thank you for the opportunity to comment on the above application which affects a 
public right of way (PROW). Firstly we would like to clarify that this PROW has the public 
status of being a definitive public footpath for pedestrians only and is known as FP1. 
 
Having considered the information available, PROW West Sussex County Council will 
submit a holding objection as we require further clarification from the applicant. 
On plan Proposed Site Cross Section View and Concrete Culvert Profiles (paper 3) there 
appears to be height difference between the profile section A and B levels which seems 
considerable, can the applicant clarify? 
 
If planning consent is granted by the District we would need to see and approve a 
specification for the block culvert and for the reinstatement of the surface of the right of 
way.  If planning consent is granted by the District and the application proceeds, the public 
right of way would, in the interests of public safety need to be temporarily closed during 
works by way of a TTRO. 
 
In order to protect the right of way and the County Councils maintenance liability into 
the future, we require an agreement with the current landowner which is also tied to any 
future property successors covering liability in the unfortunate event of either a failure or 
collapse of the block culvert under the right of way. 
 
6.7 Third Party Representations 
 
14 x Third Party letters of objection have been received (from 12 households) concerning: 
 
a) Foreshore becoming extension of the garden, 
b) Sets a precedent, 
c) Visually incongruous, 
d) Harmful to wildlife, 
e) Increased flood risk, 
f) Weakens sea defences in the area. 
 
6.8 Applicant/Agent's Supporting Information 
 
The plans show the tunnel and the steps up and down to the underpass are all located 
below garden level, including the embankments and therefore should not be visible from 
outside the subject site.  
 
The proposed underpass beneath the footpath would be very discrete and not visible from: 
the Harbour; Footpath or anyone walking, as they have a right to do, along the mean high 
water mark. 
 
Leachate and rainwater run-off from within the tunnel will be controlled by 2 submersible 
pumps discharging water into an adjacent and existing land drain. The dB rating of the 
pumps is so small the manufacturers don't even bother to publish it for it amounts to a very 
quiet hum and nothing more. 
 
The applicant will enter into a legal agreement [with WSCC], on a continuing basis, 
regarding tunnel maintenance and preservation of the safety of the PROW. 



 

 

 
Various concerns expressed regarding Wildlife, Vermin and Household Pets accessing the 
beach/foreshore can be resolved by a gate within the tunnel. 
 
The ecologist who has conducted a detailed survey of the site believes " it will be no less 
or more accessible to cats/dogs/rats as it ever has been and there is virtually free access 
along the coastline anyway" this seems a more accurate interpretation of the facts as they 
relate to this specific site. 
 
There is no intention to change the foreshore habitats as the land is already turfed and 
used as garden, therefore there will be no direct impact on or loss of the foreshore habitats 
associated with the designated sites. For small scale projects such as this, simple 
mitigation measures in consultation with Natural England and the Planning Department 
can/have been, agreed to ensure no short or long term impact. 
 
Submersible pump/s used within the tunnel to control water ingress will be silent to the 
outside to preserve the tranquillity of the area and the PROW. 
 
Any of the above points can be included as conditions of planning approval, if you think 
this would be appropriate. 
 
7.0  Planning Policy 
 
The Development Plan 
 
7.1 The Development Plan for the area comprises the Chichester Local Plan: Key Policies 
2014-2029 and all made neighbourhood plans.  There is no made neighbourhood plan for 
West Wittering at this time. 
 
7.2 The principal planning policies relevant to the consideration of this application are as 
follows: 
 
Chichester Local Plan: Key Policies 2014-2029 
 
Policy 1: Presumption in Favour of Sustainable Development 
Policy 2: Development Strategy and Settlement Hierarchy 
Policy 3: The Economy and Employment Provision 
Policy 6: Neighbourhood Development Plans 
Policy 8: Transport and Accessibility 
Policy 39: Transport, Accessibility and Parking 
Policy 43: Chichester Harbour Area of Outstanding Natural Beauty (AONB) 
Policy 40: Sustainable Design and Construction 
Policy 42: Flood Risk and Water Management 
Policy 45: Development in the Countryside 
Policy 47: Heritage and Design  
Policy 48: Natural Environment 
Policy 49: Biodiversity 
Policy 50: Development and Disturbance of Birds in Chichester and Langstone Harbours 
Special Protection Areas 
 
 



 

 

National Policy and Guidance 
 
7.3 Government planning policy now comprises the 2018 National Planning Policy  
Framework (NPPF), paragraph 11 of which states: 
 
At the heart of the NPPF is a presumption in favour of sustainable development,  
For decision-taking this means: 
 
c) approving development proposals that accord with an up-to-date development plan 
without delay; or  
 
d) where there are no relevant development plan policies, or the policies which are most 
important for determining the application are out-of-date7, granting permission unless:  
 
i. the application of policies in this Framework that protect areas or assets of particular 
importance provides a clear reason for refusing the development proposed6; or 
 
ii. any adverse impacts of doing so would significantly and demonstrably outweigh the 
benefits, when assessed against the policies in this Framework taken as a whole. 
 
7.4  Consideration should also be given to Sections 4 (Decision-Making), 9 (Promoting 
Sustainable Transport), 12 (Achieving well-designed places), 14 (Meeting the challenge of 
climate change, flooding and coastal change), 15 (Conserving and enhancing the natural 
environment) generally.  
 
Other Local Policy and Guidance 
 
7.5 The following documents are material to the determination of this planning application: 
West Wittering Village Design Statement 
The Chichester Harbour Management Plan (2014-2019) 
 
Other Local Policy and Guidance 
 
7.6 The following Supplementary Planning Documents are material to the determination of 
this planning application: 
 
The aims and objectives of the Chichester in Partnership Community Strategy 2016-2029 
which are relevant and material to the determination of this planning application are: 
 
 Influence local policies in order to conserve and enhance the qualities and 
distinctiveness of our area 
 
8.0  Planning Comments 
 
Assessment 
 
The main considerations are: 
i. Principle of the development 
ii. Impact on visual amenity, character of site and surroundings and AONB 
iii. Impact on Special Protection Area 
iv. Flood risk 



 

 

v. Impact on neighbouring amenities 
vi. Impact on Public Right of Way (PROW) 
 
i. Principle of the development 
 
8.1 The application site is located within the designed countryside as defined within the 
Chichester Local Plan (CLP) policy 2.    Development in the countryside is limited to that 
which is sustainable, essential for agriculture, requires and countryside location, where 
there is demonstrated need/demand and is small scale, structurally sound, of traditional or 
architectural merit and connected to existing buildings and whilst supporting the local rural 
economy. 
 
8.2 The principle of the provision of a tunnel does not contravene principles or policies 
Development Plan, subject to assessment against other detailed policies within the plan 
and those other considerations material to the case.  The land adjoining the foreshore has 
been used for residential use associated the residential property Dolphins for many years 
and the eastern side of the tunnel would be within the garden of Dolphins.  The proposed 
tunnel would facilitate this existing arrangement and therefore is acceptable in principle 
subject to consideration of other policies within the Development Plan. 
 
ii. Impact on visual amenity, character of site and surroundings and AONB 
 
8.3 The proposed tunnel would be positioned within an area located close to the foreshore 
which has a rural character.  The tunnel, once completed, would be landscaped in a 
manner that would result in majority of the tunnel being below ground level and soil 
backfilled to ensure the visual appearance of the tunnel would blend into the natural 
landscape.  The PROW is vegetated on both sides of the path and users of the PROW 
would largely be unaware of the visual presence of tunnel beneath the PROW.  
 
8.4 It is proposed to retain the existing hedges along the footpath which will ensure 
physical features, such as the steps to the tunnel would not be prominently visible. It is 
proposed to take soil from the excavation which would be spread onto the tops of the box 
culvert profiles covered in vegetation and blended into the adjacent embankments.  A 
condition securing a landscaping scheme would ensure this approach is implemented and 
the disturbance caused to the ground during construction made good.  
 
8.5 Concerns have been raised regarding the impact of the tunnel on the visual amenities 
of the locality. In this case the tunnel, its steps and timber balustrade would be located 
primarily below ground level, the impact on the visual amenities of the area, particularly 
from the elevated PROW would be minimal and the proposed landscaping scheme would 
help to soften the impact of the proposed development on the character and appearance 
of the rural area. On this basis it is considered that there would be limited impact on the 
natural beauty of the countryside and the protected qualities of the AONB would be 
conserved.  Materials for the steps and balustrade could be secured through a suitably 
worded planning condition. Subject to compliance with these conditions the proposals 
would comply with Policies 33, 45 and 48 of the Local Plan. 
 
iii) Impact on Special Protection Area 
 
8.6 The tunnel would be located approximately 1m to the northeast of the designated 
boundary of the Special Protection Area, RAMSAR site and SSSI.  During the application 



 

 

process there have been a number of queries with regard to the positon of the tunnel in 
relation to the boundary of these areas.  A further site plan has been submitted by the 
applicant to clarify the positon of the proposed tunnel.  The proposals have been checked 
against this plan and it is considered to be located outside these designated areas.   
 
8.7 Due to the proximity to Chichester and Langstone Harbour SPA as detailed within the 
Preliminary Ecological Appraisal Survey (Sept 2018) considerations for dust, fencing, 
noise, lighting, and chemical and fuel storage are necessary.  The Environmental 
Protection Team is satisfied that the recommendations made within table 7 of the 
Preliminary Ecological Appraisal Survey (Sept 2018) for each of these issues is suitable 
and a condition is recommended to ensure these take place.  
 
8.8 Due to the risk of disturbance to overwintering birds, construction works must avoid the 
winter months (October ' Feb) to ensure they are not disturbed by any increase in noise 
and dust.   However, due to this requirement there is likely to be a need to undertake 
vegetation clearance during the bird nesting season (1st March - 1st October). If works are 
required during this time an ecologist will need to check to ensure there are no nesting 
birds present on the site before any works take place (max 24 hours prior to any works 
commencing). 
 
8.9 Natural England have been consulted during the application process and have advised 
that; ‘Natural England is satisfied that the proposal would not, in fact, lead to the direct loss 
of any designated nature conservation sites. For the avoidance of doubt, Natural 
England’s other comments on this proposal remain, ie that mitigation measures are 
necessary to avoid impacts on the adjacent designated sites during construction. 
Therefore, a Construction Environmental Management Plan, including measures to 
minimise dust, noise and visual disturbance, silt and water quality impacts, should be 
secured’.  
 
8.10 Objections have been raised regarding the link that the tunnel would provide for pets 
to access the foreshore at any time.  The applicant has advised that a pedestrian gate 
could be included within the tunnel to ensure pets cannot escape without supervision. 
Such a condition is included within this recommendation.  
 
8.11 Furthermore, the Local Planning Authority (LPA), as the responsible authority, have 
carried out an Appropriate Assessment which has concluded that the likely impacts could 
be mitigated appropriately via suitable conditions (securing amongst others the mitigation 
proposed within the Preliminary Ecological Appraisal Survey - Sept 2018) and therefore 
the size scale and location of the development and impact on the SPA would not be 
considered harmful.  Additionally, timings of works are required to be condition given the 
sensitive location of the site and to ensure minimal impact on overwintering birds and their 
habitats.  
 
 8.12 Given above assessment, subject to appropriate mitigation and conditions securing 
such) it is considered that the impact on these designated areas would not be significant, 
either on its own or cumulatively, and therefore officers consider that the proposed 
development would not be harmful to these designated areas. 
 
 
 
 



 

 

iv) Flood risk 
 
8.13 The site is within Flood Risk Zone 1 as identified on the Flood Risk Zone of the 
Environment Agencies mapping, it lies above the Mean High Water Mark, close to Flood 
Risk Zones 2 & 3. A Flood Risk Assessment is not required for this development and the 
EA have been consulted and have not raised an objection.  That said the tunnel would 
include a pump at its base so that rain water can be extracted.   
 
8.14 Sea Defences; the CDC Land and Coastal Drainage Officer have been consulted and 
no objection has been raised.  It has been stated that; The proposed tunnel base is 
located approximately 1m below ground water levels, it is likely the tunnel will fill with 
groundwater, especially during winter months and rain water will also get within the tunnel. 
However, it appears unlikely from the flood map for planning that coastal inundation will 
occur. Consideration has been given to using waterproofing paint and provision of a 
positive drainage, i.e. french drains and pumps. 
 
8.15 There are no sea defences to this section of the foreshore.  Sea level rise is a 
concern for coastal properties and gardens and the EA have recommended that the 
applicant would be well advised to join the EA’s flood warning scheme. On this basis the 
proposals are considered to be acceptable within regards to avoiding and mitigating flood 
risk and therefore the proposals comply with Policy 42 of the Local Plan. 
 
v) Impact on neighbouring amenities 
 
8.16 The NPPF states in paragraph 127 that planning should ensure a good quality of 
amenity for existing and future users (of places).  The tunnel would be significantly 
distanced from neighbouring properties and gardens, would be below ground and would 
have limited impact on neighbouring amenities in terms of their living conditions and 
privacy.  
 
8.17 The tunnel would include a pump to extract ground water.  The applicant has advised 
that the pump would be at the base of the tunnel which is 2m below ground in a French 
drain style.  The pump would be used to pump out rain water. To ensure the noise form 
the pump does not cause disturbance for residence and wildlife appropriate noise levels 
and timings of use would need to be achieved.  A condition regarding details of the pump 
and its noise levels would be necessary.  
 
8.18 Therefore, on balance of the details of this case, it is considered that the development 
would comply with paragraph 127 of the 2018 NPPF. 
 
vi) Impact on PROW 
 
8.19 The PROW would not be diverted as a result of this development.  WSCC PROW 
have been consulted and has advised that a licence would be required for the proposed 
works.  Guidance for the applicant has also been provided.  The applicant has stated their 
intention to enter a legal liability agreement with WSCC to safeguard the structure and 
public use of the PROW.  This would be required as part of a license required from the 
County Council, outside of the planning process.  
 
8.20 There would be a disturbance to the footpath during construction which will need to 
be managed by the contractors to ensure pedestrians are given a safe right of way.  In this 



 

 

regard the application details confirm that work will not commence until the ground and 
water table conditions are favourable and soil will not be removed from within close 
proximity to the footpath if there is any possibility of trench collapse due to sodden soil or 
heavy rains. Boarding to protect the continuing use of the footpath whilst excavation is 
carried out will be provided to ensure public safety and suitable warning signage would 
inform users of the footpath to proceed with care.  
 
Other Matters 
 
8.21 Concerns have been raised regarding the lawful use of the land and development 
that has been built in the past - on the land to the most north western triangular section of 
land within the site, abutting the foreshore.  To this regard CDC Planning Enforcement 
have investigated the use of the land for residential purposes and have concluded that the 
land has a lawful use as residential garden, although it does not form part of the curtilage 
to the dwelling. 
 
Conclusion 
 
8.22 Based on the above it is considered that the proposal complies with the Development 
Plan and therefore the application is recommended for approval. 
 
Human Rights 
 
8.23 In reaching this conclusion the Human Rights of the applicants and nearby occupiers 
have been taken into account when reaching this recommendation and it is concluded that 
the recommendation to refuse/permit is justified and proportionate. 
 
RECOMMENDATION 
PERMIT subject to the following conditions and informatives:-    
 
1) The development hereby permitted shall be begun before the expiration of three years 
from the date of this permission. 
 
Reason:  To comply with Section 91 of the Town and Country Planning Act 1990. 
 
2) The development hereby permitted shall not be carried out other than in accordance 
with the approved plans:  10, 11, 8, 7, 4 and 3. 
 
Reason: To ensure the development complies with the planning permission. 
 
3) The development shall only be carried out in accordance with the recommendations 
within the Preliminary Ecological Appraisal Survey (Sept 2018).  Unless otherwise agreed 
in writing by the Local Planning Authority. 
 
Reason;  to ensure appropriate mitigation concerning wildlife and their habitats. 
 
 
 
 
 



 

 

4) Construction works must not be carried out in winter months i.e. from October to and 
including February.  
 
Reason; to ensure the development does not disturb overwintering birds given the location 
of the site next to the SPA. 
 
5) No development shall commence, including any works of demolition, until a 
Construction and Environmental Management Plan (CEMP) has been submitted to and 
approved in writing by the Local Planning Authority. Thereafter the approved CEMP shall 
be implemented and adhered to throughout the entire construction period unless any 
alternative is agreed in writing by the Local Planning Authority. The CEMP shall provide 
details of the following: 
 
(a) the anticipated number, frequency and types of vehicles used during 
construction, 
(b) the provision made for the parking of vehicles by contractors, site operatives and 
visitors, 
(c) the loading and unloading of plant, materials and waste, 
(d) the storage of plant and materials used in construction of the development, 
(e) the erection and maintenance of security hoarding, 
(f) waste management including prohibiting burning. 
 
Reason: These details are necessary pre-commencement to ensure the 
development proceeds in the interests of highway safety and in the interests of 
protecting nearby residents from nuisance during all stages of development and to 
ensure the use of the site does not have a harmful environmental effect. 
 
6) Prior to commencement of any works full details/specifications of the proposed pump 
including its noise levels shall be submitted to and agreed in writing by the local planning 
authority.  The pump shall only be implemented in accordance with the agreed details and 
retained and maintain as agreed in perpetuity. 
 
Reason: To ensure the development does not cause a unacceptable level of noise 
disturbance to neighbouring amenities and the tranquillity of the countryside.  As the pump 
would be located underground this needs to be agreed prior to commencement. 
 
7) The development hereby permitted shall not be first brought into use until; full details of 
the hard and soft landscaping have been submitted to and agreed in writing by the Local 
Planning Authority. 
 
The details shall include;  
 
a scaled site plan indicating the planting scheme for the site showing the; schedule of 
plants and positions, species, plant sizes (at time of planting) and proposed 
numbers/densities.  In addition, the scheme shall include details of all existing trees and 
hedgerows on the land including details of any to be retained, together with measures for 
their protection during the course of the development.  The scheme shall make particular 
provision for the conservation and enhancement of biodiversity on the application site.   
 
The landscaping scheme shall also include full details of any proposed hard landscaping 
showing any external hardsurfaces and their positions, materials and finishes. 



 

 

 
The works shall be carried out in full accordance with the approved details and in 
accordance with the recommendations of the appropriate British Standards or other 
recognised codes of good practice.   
 
The approved scheme shall be carried out in the first planting season after practical 
completion or first occupation of the development, whichever is earlier, unless otherwise 
first agreed in writing by the Local Planning Authority.  Any trees or plants which, within a 
period of 5 years after planting, are removed, die or become seriously damaged or 
defective, shall be replaced as soon as is reasonably practicable with others of species, 
size and number as originally approved unless otherwise first agreed in writing by the 
Local Planning Authority. 
 
Reason: In the interests of the visual amenities of the locality and to enable proper 
consideration to be given to the impact of the proposed development on existing trees and 
to conserve and enhance biodiversity. 
 
8) Prior to first use of the tunnel or completion of the works whichever is the sooner full 
details of a gate or barrier within the tunnel shall be submitted to and agreed in writing by 
the Local Planning Authority.  The agreed gate shall be implemented prior to first use of 
the tunnel and only in accordance with the agreed details and retained/maintained as 
agreed in perpetuity. 
 
Reason; in the interest of wildlife protection to ensure pets are contained within the garden 
of the host property.  
 
INFORMATIVES 
 
1) Please be aware of the following advice from WSCC PROW; 
 

Subject to the planning application being given consent, Technical Approval is 
required from the County Council as the Highway Authority, as the works directly 
affect a public right of way/highway. The applicant must ensure a detailed design is 
submitted to the Highway Structures Engineers for their approval before any works 
take place. Meetings with our Engineers and the applicants' contractor and/or 
designer to discuss the design may be required. 

 
In order to protect the right of way and the County Councils maintenance liability into 
the future, WSCC require a legal agreement with the current landowner which is also 
tied to any future property successors covering liability.  Work will start on the legal 
agreement once the applicant's technical specification has satisfied our Engineers. 

 
2) Due to requirement to avoid the winter months because of the over wintering birds, 

there may be a need to undertake vegetation clearance during the bird nesting 
season (1st March - 1st October). If works are required during this time an ecologist 
will need to check to ensure there are no nesting birds present on the site before any 
works take place (max 24 hours prior to any works commencing). 
 
 
 
 



 

 

3) Advice form the EA; 
 

We recommend that the owner/occupants sign up to the Environment Agency Flood 
Warning Service and have a flood evacuation plan.  

 
Please note that it is not our role to assess any details on flood evacuation or emergency 
plans, as we do not carry out these roles during a flood. Our involvement with this 
development during an emergency will be limited to delivering flood warnings to 
occupants/ users covered by our flood warning network. 

 
For further information on this application please contact Maria Tomlinson on 01243 
534734 
 
To view the application use the following link - 
https://publicaccess.chichester.gov.uk/online-
applications/applicationDetails.do?activeTab=summary&keyVal=PGQMHUERKTG00 

https://publicaccess.chichester.gov.uk/online-applications/applicationDetails.do?activeTab=summary&keyVal=PGQMHUERKTG00
https://publicaccess.chichester.gov.uk/online-applications/applicationDetails.do?activeTab=summary&keyVal=PGQMHUERKTG00

